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Changes in the field of legal gambling occur very quickly and unexpectedly. This article only
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time of writing. The author is currently developing a chain of casinos on Indian land in Southern California. He stresses the importance of the reader's knowledge of his personal economic
stake in these issues. The author pledges to be accurate and objective.
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Introduction
The largest and fastest growing segment of the entertainment industry is legal gambling.' In terms of sales, legal gambling dwarfs every
other form of entertainment. For example, in 1992, Americans spent
$4.9 billion at movie theater box offices. 2 By comparison, in 1991, the
thirty-five operating state lotteries sold $20.9 billion in tickets. 3 Add in
parimutuel betting on horses, dogs, and jai alai; casinos and slot machines; sports bookmaking; card rooms; and charity and Indian bingo.
The total annual amount bet legally in this country is conservatively estimated to be $294.6 billion.'
As recently as two hundred years ago, gambling in America was
considered a sin-a topic that could not be mentioned in polite society,
except to be condemned. The word "gamble" itself was regarded as
slang in the 18th century as "a term of reproach," while "gambler" originally meant "a fraudulent gamester."' 5 The treatment of the gambler by
the law and by society followed naturally: if gambling were viewed as
something unholy, the gambler deserved to be condemned, although
sometimes with pity, and consigned to Hell.
In the 19th century, religious feelings began to die down; gambling
came to be viewed not as a sin, but as a vice. This difference is significant: gambling could now be discussed, under proper circumstances,
much as prostitution can sometimes be discussed in "proper society" to1. Yet, there exist only two small organizations for lawyers specializing in the field: the
International Association of Gaming Attorneys (Judy M. Klein, Executive Director, 2600
West Oakey Blvd., Las Vegas, NV 89102) and the Gaming Law Committee of the American
Bar Association's General Practice Section. Both are overwhelmingly oriented toward practitioners and regulators in the casino industry. A majority of the panel discussions at the organizations' 1991 and 1992 Annual Gaming Law Conferences were devoted, for the first time, to
new jurisdictions, such as riverboats, mountain towns, and Indian tribes, rather than to Nevada and New Jersey. There are no organizations for lawyers who specialize in the laws of
lotteries, race tracks, charity gambling, or Indian gaming, although house counsels for the U.S.
and Canadian lotteries do meet at the annual conventions of the North American Association
of State and Provincial Lotteries. At present, no law school regularly teaches a course in
gambling law.
2. A.D. Murphy, Year-End Burst Lifts '92 B.O. to 2nd-Best, VARIETY, Jan. 11, 1993, at
1.
3. INT'L GAMING & WAGERING Bus., Jul. 15, 1992, at 32.
4. Id. The numbers are somewhat deceptive. If a player bets $100 on a hand of blackjack and wins, and then bets $100 and loses, he has wagered a total of $200, yet has spent
nothing. But even looking at revenue alone, legal gambling is bigger than any other part of the
entertainment industry, including television. Gambling operators won a record $26.7 billion in
fiscal 1991. Id., Aug. 15, 1992, at 16. At roughly the same time, television networks sold $9.6
billion in advertisements, spot television advertisements brought in another $9 billion, while
cable television advertising revenue did not even reach $1 billion. WORLD ALMANAC 319
(1992).
5. VI OXFORD ENGLISH DICTIONARY 342 (2d ed. 1989).
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day. More importantly, the gambler was viewed not as fallen in the eyes
of God, but as weak. Of course, a man (and in rare cases, a woman) who
gambled to excess, having given in to the vice, was viewed as deserving
whatever misfortune befell him (or her).
The view of gambling as a vice is still the dominant one in the law of
the United States, especially the common law. Even while legal gambling spreads throughout the country, the public policy of virtually every
state makes legal gambling debts unenforceable, treating a casino marker
the same as a contract for prostitution.6 As with prostitution, the law
punishes the illegal gambling operator for exploiting the weaknesses of
his customers. A bettor is not often seen as committing a crime, even
though it takes two to make a wager.7
A new view of gambling is coming into direct conflict with the old.
Helped in part by the advent of state lotteries (where the state itself is
promoting gambling), gambling is increasingly viewed as merely another
form of entertainment. But legal gambling runs head-on into the majority view that gambling is a vice. In Nevada, for example, the only legal
businesses that cannot generally advertise are licensed casinos and
brothels.8
The first wave of legal gambling began with the earliest settlements
of America, funded, in part, by lotteries, and lasted through the 1820s
and 1830s. 9 The English practice of banning rowdy houses while allowing lotteries for worthy causes was carried over into the United
States.io
Feelings against gambling games ran so strongly in the Massachusetts Bay Colony that the possession of cards, dice, or gaming tables,
even in private homes, was outlawed."1 On the other hand, lotteries,
both government approved and private, were not only allowed, but actively encouraged during the colonial period. This era of widespread
6. For a more detailed discussion on the legal treatment of gambling debts see I. NELSON
142-66 (1986).
7. For a more detailed discussion on the legal treatment of gambling under the criminal
law, see id. at 167-77.
8. 18 U.S.C. § 1304 (Supp. 11 1990) (restrictions on "lottery" broadcasts, F.C.C. construes to cover casinos); NEV. REV. STAT. § 201.430 (Michie 1979) (restrictions on advertising
of houses of prostitution); see Princess Sea Indus. v. State, 635 P.2d 281 (Nev. 1981), cert.
denied, 456 U.S. 926 (1982); cf Posadas de P.R. Assocs. v. Tourism Co. of P.R., 478 U.S. 328
(1986) (upholding restrictions on casino advertising).
9. JOHN S. EZELL, FORTUNE'S MERRY WHEEL: THE LOTTERY IN AMERICA 30-32, 177,
ROSE, GAMBLING AND THE LAW

204-5 (1960).
10. LAW ENFORCEMENT ASSISTANCE ADMINISTRATION, U.S. DEP'T OF JUSTICE, THE

DEVELOPMENT OF THE LAW OF GAMBLING: 1776-1976 46-47, 52 (1977) [hereinafter LAW
OF GAMBLING: 1776-1976].
11.

JOHN NOBLE, 2 RECORDS OF THE COURT OF ASSISTANTS OF THE COLONY OF MAS-

SACHUSE'TrS BAY 12 (1631) (1904 ed.); LAW OF GAMBLING: 1776-1976, supra note 10, at 41.
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legal lotteries ended with the spread of Jacksonian morality, aided by
numerous well-publicized scandals. 2 During this period, the first federal
anti-lottery laws were adopted. 3 By 1862, Missouri and Kentucky were
14
the only states that had not banned lotteries altogether.
The Civil War and the expansion of the western frontier brought
about the second wave of legal gambling. The states of the old South
needed a way to raise money to rebuild their devastated economies; they
turned briefly to lotteries as a voluntary tax.' 5 However, the great Louisiana Lottery scandal of the 1890s led to the passage of strong federal
anti-lottery laws' 6 and a complete prohibition of state lotteries for seventy years, until they were reintroduced by New Hampshire in 1963.17
Throughout the Wild West gambling was often legally tolerated,
since it was effectively impossible to outlaw this common diversion.' 8
When the frontier developed it was common to see gaming, both casino
and round games such as poker, being played openly, although whether
these games were technically legal was not considered a major issue at
the time. Often the gaming houses were made legal, so that governments
could raise revenue through licensing, and to avoid the problem of having criminal statutes on the books that no one obeyed.' 9
Eventually, the casino games were outlawed, although poker was
allowed to continue virtually uninterrupted. The rise of Victorian morality, scandals, and the desire for respectability brought the second wave
crashing down in the West.2 ° Soon, only Nevada and the territories of
New Mexico and Arizona remained as outposts of casino gambling. 2
Even Nevada and the last territories of the Wild West outlawed all forms
of gambling shortly after the turn of the century. 22 At the same time,
12. EZELL, supra note 9, at 204 et seq.

13. Blanche, Lotteries, Yesterday and Tomorrow, 259 ANNALS 72 (1950).
14. See GEORGE SULLIVAN, BY CHANCE A WINNER: THE HISTORY OF LOTTERIES 50-51
(1972).
15. EZELL, supra note 9, at ch. 12; LAW OF GAMBLING: 1776-1976, supra note 10, at 282
et seq.

16. 18 U.S.C. §§ 1301-1307 (1988).
17. EZELL, supra note 9, at ch. 12.
18. JOHN M. FINDLAY, PEOPLE OF

CHANCE: GAMBLING IN AMERICAN SOCIETY FROM

JAMESTOWN TO LAS VEGAS 79-109 (1986).
19. Virgil W. Peterson, Obstacles to Enforcement of Gambling Laws, 269 ANNALS 9, 14,

18 (1950).
20. I. Nelson Rose, The Rise and Fall of the Third Wave.- Gambling Will Be Outlawed in
Forty Years, in GAMBLING AND PUBLIC POLICY: INTERNATIONAL PERSPECTIVES 65-86
(William R. Eadington & Judy A. Cornelius eds., 1991).

21. Nevada made casino gambling legal in 1869, Act of March 4, 1869, 71, Nev. Laws
119; legal casino gambling in the territories of New Mexico and Arizona is described in Barton
Wood Currie, The Transformation of the Southwest Through the Legal Abolition of Gambling,
CENTURY MAG., Apr. 1908, at 905.
22. Act of March 24, 1909, ch. 210, Nev. Laws 307; Ariz. Laws 1909, c. 92.
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betting on horse races fell into disfavor and the tracks were closed; by
1910, only Maryland, Kentucky, and New York were left, and in that
year New York closed down its racetracks.23 The United States was
once again virtually free of legalized gambling.
The third wave of legal gambling began with the Great Depression.
Nevada re-legalized casino gambling in 1931.24 Twenty states opened
racetracks with parimutuel betting in the 1930s,2 s followed by additional
states legalizing parimutuel betting in every passing decade.26 The big
boom began with the first legal state lottery opening in New Hampshire
in 1964.27 Today, the majority of the states have legal state lotteries and
racetracks, with betting on horse races, dog races, and jai alai. Social
gambling has been decriminalized in many states, although often only in
practice, not in law. In addition, charity gambling is the rule, not the
exception, and it is virtually impossible to keep up with the various proposals for additional legalization being discussed in every state.28 These
developments mark an important change in public policy from nearly
complete prohibition to grudging permission.
But the early 1990s saw another tidal change taking place. Public
policy in this country is undergoing a subtle, but enormously important,
transformation. Government no longer merely allows some forms of
gambling to exist-it now actively promotes gambling.2 9 This difference
is significant, particularly as it affects established forms of gambling.
Given their enormous resources, billions of dollars, and millions of people, state operators can effectively wipe out casinos and racetracks. For
example, the states themselves are entering the casino business. The Oregon State Lottery has on-line keno and video poker machines in
thousands of bars3° and sports bets on National Football League games.
23. DAVID WEINSTEIN & LILLIAN DEITCH, THE IMPACT OF LEGALIZED GAMBLING 1314 (1974); William N. Thompson, Patterns of Public Response to Lottery, Horserace, and
Casino Issues, Paper delivered before the Western Society of Criminology, Annual Meeting,
Reno, NV, at 4 (Feb. 23, 1985).
24. Act of March 19, 1931, c.99, Nev. Laws 165.
25. California is typical: The Horse Racing Act took effect upon the adoption by the
people of California in June, 1933, CAL. CONST. art. IV, § 25a; subsequently repealed, revised,
and codified in CAL. Bus. & PROF. CODE §§ 19400 et seq. (West 1987). See People v.
Haughey, 120 P.2d 121 (Cal. Ct. App. 1941).
26.

WEINSTEIN & DEITCH, supra note 23.

27. VICKI ABT ET AL., THE BUSINESS OF RISK 56-68 (1985).
28. Trade publications like Casino Gaming and International Gaming & Wagering Busi-

ness have been fairly successful in reporting when a form of gambling becomes legal, but have
had trouble keeping up with the flood of bills entered across the country.
29. For example, the California State Lottery is the largest purchaser of radio advertising
time in Los Angeles County. Lottery Leads List Of L.A. Radio Advertisers, L.A. Bus. J., June
4, 1990.

30. Slot machine manufacturer International Game Technology ("IGT") received the
contract to provide the central computer system for up to 20,000 Video Lottery Terminals
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These games are deemed quasi-casinos; "quasi" only because a trial court
ruled that the games do not violate the state constitution's prohibition on
casinos. 3 Other state governments are interested in operating their own
casinos, with blackjack, craps, and slots. Provincial lotteries in British
Columbia and Manitoba already operate full-scale casinos, and Ontario
has proposed opening casinos near America's largest cities.32
Even without casinos, state lotteries are formidable enterprises.
Casinos in Atlantic City had a combined net loss of over $250 million in
1990. 33 However, state lotteries showed a combined net profit of about
$8 billion.3 4 Undoubtedly, more people buy lottery tickets every year
than visit casinos, racetracks, and cardrooms in this country. Once the
state itself operates the biggest game, government is in no position to
deny requests for other forms of legalized betting.
This opportunity has not gone unnoticed by the investment community. The best performing stock on the New York Stock Exchange in
1991 was WMS Industries, up 607% for the year.35 Other winners were
those involved in the startup of Indian and riverboat gambling. 36 Spectacular returns will likely continue, until a particular local market becomes saturated, as is already happening in Iowa.37
("VLTs") at 4,000 locations. IGT Wins First US. VLT Computer Contract, INT'L GAMING &
WAGERING Bus., Jan. 15, 1992, at 1.
31. Ecumenical Ministries of Or. v. Oregon State Lottery, No. 91C- 11532 (Or. Cir. Ct.,
Marion County, filed Oct. 7, 1991).
32. The strict anti-gambling prohibitions of Canadian law permit broad exceptions: provincial lotteries are allowed to operate any "lottery scheme," defined as including games,
R.S.C § 207(l)(b) (1985), while charities can also operate any "lottery scheme," defined as a
game not played with dice. R.S.C. § 207(l)(c) (1985).
33. For calendar year 1990, the casino hotels of Atlantic City lost a total of $265.5 million. INT'L GAMING & WAGERING Bus., June 15, 1991, at 13. This figure, however, includes
losses "due to unusual events" borne by two of the twelve Atlantic City casinos amounting to
$342.4 million. In 1991 the Atlantic City gaming industry posted a gain of $205.5 million.
This figure, however, included an extraordinary $259.6 million gain from restructuring. Letter
to author from Wayne G. Marlin, Special Assistant, N.J. Division of Gaming Enforcement
(Aug. 19, 1992) (on file with author).
34. For 1990, U.S. and Canadian lotteries had a total net income of $9 billion; U.S. lotteries alone netted $7.7 billion. INT'L GAMING & WAGERING Bus., June 15, 1991, at I (table)
and 22.
35. Oil Tanks, Brokerage Firms and Frozen Orange Juice, Bus. WK., Dec. 30, 1991, at
162.
36. See infra notes 46-52 and 62-67, and accompanying text.
37. The author predicted that half of Iowa's riverboats would be out of business within
the first two years. DEs MOINES REG., Apr. 2, 1992, at 5M. Three of the six original boats
have now announced that they are leaving the state, after large financial losses. Id., June 22,
1992, at IA.
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I
Spread
In the 1990s, it is the general belief that anyone, including any government, can get rich quick by owning, operating, or taxing some form of
legal gambling. In other words, we are in the midst of a classic speculative bubble.
For connoisseurs of mass money manias, the current craze is more
like the South Sea Bubble in England than the Dutch Tulipmania. In the
1720s, the government of England actively promoted companies' exploitation of new opportunities created by the opening of the tropics, the
"South Seas." In the 1630s, however, the Dutch craze for trading in
tulip bulbs was purely a runaway market; the government played no
role.38 Today, state governments, as well as individual entrepreneurs, are
trying to bring in Video Lottery Terminals or riverboat casinos.
As in the 1920s, the dream of instant, unending riches is not limited
to Americans. Canada, Australia, and Europe have caught the legal
gambling bug as bad or worse. And nothing compares to the percentage
growth of lotteries, casinos, and parimutuel betting in the newly-freed
former Soviet bloc.
Unlike tulip bulbs, legal gambling can, in fact, generate revenue.
But in the face of direct competition, revenue will not be on the scale
imagined. Not every town can become the next Las Vegas. Consider the
difference between the only legal casino on the East Coast and an Iowa
riverboat with a five dollar limit, only a ten-minute drive from an Illinois
riverboat with unlimited stakes.
The advent of riverboat gambling probably fueled the current craze.
National television coverage of the picturesque Iowa casino riverboats
opening on April 1, 1991 brought the image of wholesome legal gambling
into the minds of voters and politicians.
The "big news" for legal gambling was the continued spread of casino gambling onto riverboats, into mountain towns and Indian reservations, and through Video Lottery Terminals into thousands of bars and
restaurants throughout the country. This was actually old news, since
the enabling statutes were passed in prior years. The real big news was
the passage of more laws, which will lead to a nationwide explosion of
state-sponsored gambling.
Why the rush to legalize gambling?
Imagine Prohibition has just been repealed. The owner of the first,
and only, liquor store in the entire state will make a fantastic return on
38. JOSEPH BULGATZ, PONZI SCHEMES, INVADERS FROM MARS & MORE EXTRAORDINARY DELUSIONS AND THE MADNESS OF CROWDS 110 (1992).
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his or her investment. But soon, if there are no government controls,
there will be a liquor store on every corner.
Government makes the situation worse. The fantasy that there is an
endless supply of cash available, an infinitely elastic demand for this now
legalized vice, hits local politicians harder than entrepreneurs. Sin taxes
are always the easiest to raise.39 So, while oversupply has caused half the
liquor stores to go bankrupt, the state is raising the tax on liquor.
Only one thing could make the situation worse, and it happens. A
misguided entrepreneur, often someone who has made a lot of money in
another line of business, says, "I will build the biggest, best liquor store
ever, with an amusement park and train rides."
This is exactly what has happened, only the item that had been prohibited is gambling, not alcohol. Resorts International opened the first
legal casino on the East Coast on May 26, 1978, spending $45.2 million
to refurbish the old Chalfonte-Haddon in Atlantic City.4 Its first year
gross revenue of $224.6 million made it the most profitable casino in the
world.4 1 The state of New Jersey, for merely allowing the casino to open,
collected $18 million from its new casino tax that first year.42
Twelve more casinos quickly followed. The Taj Mahal, the thirteenth and last, cost over $1.1 billion.43 Seven casinos, including Resorts
and the Taj Mahal, have subsequently gone into bankruptcy.' These
failures, however, have not stopped state governments from jumping on
the gambling bandwagon.
In 1991, Louisiana passed its Video Draw Poker Devices Control
Law.45 The law purports to put "gray market" machines out of business.
This it will do, while allowing slot machines in every bar in the state.
39. For a further discussion of sin taxes, see ROSE, supra note 6, at 109-10 (1992).
40. Michael Satchell, Atlantic City's Great Gold Rush, PARADE, June 10, 1979, at 8.
41. N.J. CASINO CONTROL COMM'N ANN. REP. 3 (1979); Donald Janson, Resorts Wins a

PermanentLicense to Operate a Casino in Atlantic City, N.Y. TIMES, Feb. 27, 1979, at Al, B5.
42.

N.J. CASINO CONTROL COMM'N ANN. REP. 3 (1979).

43. Allan Sloan, And Now, Trump's Taj Mahal: The Soap Opera, L.A. TIMES, Nov. 12,
1990, at D5.
44. The others are the Atlantis, Trump Plaza, Trump Castle, and two more, Bally's Park
Place and Bally's Grand, which were spun off when Bally Manufacturing Corp. agreed to a
petition to place the subsidiary that operates its Nevada casinos in bankruptcy reorganization.
Playboy Tangles with Casino in Chapter 11, L.A. TIMES, Nov. 16, 1985, at IVI; Hancock
Institutional Equity Services, Industry Review, United States Casino Gaming Industry Update:
Hedge Your Bets, June 19, 1992, at 4 (Trump Plaza, Trump Castle, Taj Mahal, Bally's Park
Place, and Bally's Grand); Resorts InternationalFilesfor Bankruptcy Under Chapter11, L.A.
TIMES, Dec. 23, 1989, at Dl.

45. LA. REV. STAT. ANN. §§ 33:4862 (West 1991).
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Riverboat casinos are also coming to Louisiana." Land-based casinos in
New Orleans cannot be far behind.4
Many states with a river or bay have considered riverboat casinos.
For the most part, the idea has been voted down; however, it has passed
the Missouri legislature and was approved by the state's voters in the
November 1992 general election.4
Mississippi does not have a state lottery, and that state's supreme
court only recently ruled that charity bingo is legal.4 9 However, this
state in the heart of the Bible Belt now has riverboat gambling.50 The
state has taken the idea of camouflaged casinos to the ultimate. The Attorney General recently ruled that the new riverboat casino law does not
require the boats to have either engines or crews as there is no requirement that the boats be able to leave the dock.5" In September 1992, the
Casino Magic Casino opened in Bay St. Louis, Mississippi. Built on permanently moored barges merged into a land-based reception area, it gives
no hint to gamblers that they are over water.5 2
This latest surge, gambling in riverboats, low-stakes mountain
towns, and in other casinos by subterfuge is only a transition phase. Already, the real game is beginning, with multi-billion dollar proposals for
land-based casino resorts in Chicago, Connecticut, New Orleans, and
elsewhere. 3 When there are high-stakes casinos open off Lake Michigan, what Chicago resident is going to drive for hours to play five dollar
blackjack on a boat in Iowa?
The South Dakota 4 and Oregon5" state lotteries opened the door to
video poker in other states. The Attorney General of West Virginia
ruled that video machines in Mountaineer Park racetrack are legal under
46. Id. §§ 4:501-562, 14:90(D), 36:409(C)(6).
47. The Louisiana legislature voted to authorize at least one casino for New Orleans.
Casino Gambling Act, No. 384 (June 18, 1992) (to be codified at LA. REV. STAT. ANN.

§ 4:601-686).
48. Mo. ANN. STAT. § 572.010 (Vernon Supp. 1992). Proposition A Final Results:
Yes-62.5%, No-37.5%. Official Election Results for Missouri, (314) 751-4875.
49. Knight v. State, 574 So. 2d 662 (Miss. 1990).
50. The Isle of Capri Casino in Biloxi was the first to open in Mississippi, in August, 1992.
Ron Koziol, Riverboats Launched in Missouri, 5 CASINO J. (Southern Nevada ed.) 38 (Dec.
1992).
51. Dockside Gambling, Op. Miss. Att'y Gen. (Sept. 24, 1991).
52. Jim Kenny, It's Magic: Casino Magic Riverboat Casino Opens in Mississippi, 8 N.J.
CASINO J. 16 (Nov. 1992).
53. Special Report: Gaming in America, 8 N.J. CASINO J. 10 (Nov. 1992).
54. South Dakota legalized VLTs in 1989. S.D. CODIFIED LAWS ANN. §§ 42-7A-1 to 427A-50, 10-58-11 (1991).
55. Oregon legalized VLTs in 1991. OR. REv. STAT. § 461.217 (1992).
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that state's lottery law.5 6 In addition, Oregon's keno looks like a winner
that is ripe for copying. Although the machines are not yet in place, the
Attorney General of Rhode Island ruled that the state's lottery also can
operate keno machines.5 7
Casinos in Deadwood, South Dakota were only a partial success,
but Colorado's low-stakes casinos in Central City, Black Hawk, and
Cripple Creek hit an instant jackpot and have started the mountain states
falling like dominoes. There were twenty-six additional Colorado cities
on the November 1992 ballot, and a movement is growing to put slot
machines in airports.5 " Colorado's two Indian reservations are asking for
compacts for higher stakes games.5 9 Wyoming has an initiative to allow
a local option for twenty-five dollar (instead of five dollar) blackjack,
poker, and slot machines." Initiatives are circulating for signatures to
legalize high-stakes casinos in Arizona and Adelanto (a town in the high
desert of California). In addition, a California assemblyman has submitted a bill to amend that state's constitution to allow competitive casinos
within ten miles of the Nevada border.6 1
Foxwoods, a large Mashantucket Pequot Indian casino, recently
opened in Connecticut, 62 and other tribes in that state, New York, and
New Jersey are attempting to obtain federal recognition. In response to
Foxwoods, the state of Connecticut is considering opening its own casinos. 63 As this article goes to press, Connecticut is again in the news.
The governor announced that he has signed an agreement giving the tribe
56. West Virginia put in VLTs without an Act of the Legislature; the state lottery commission simply decided the VLTs were legally lotteries.
57. Op. R.I. Att'y Gen. (Nov. 19, 1991).
58. Proposed Constitutional Amendments 3, 4, 5, and 6 were all defeated by greater than
2 to 1 margins. Official Colorado Election Results, (303) 894-2680. See also WORLD GAMING
REP., February 7, 1992, at 1.

59. Colorado Tribes Negotiate Compacts, INT'L GAMING & WAGERING Bus., Sept. 15,
1991, at 68.
60. WORLD GAMING REP., supra note 58.
61. A.B. No. 43, 1991-1992 Reg. Sess.

62. The casino was built after Connecticut was ordered to negotiate a compact, based on
its allowing charity casino nights. Mashantucket Pequot Tribe v. Connecticut, 913 F.2d 1024
(2d Cir. 1990), cert. denied, 111 S. Ct. 1620 (1991). The casino initially consisted of 46,000
square feet of floor space; 2,400 bingo hall seats; 170 gaming tables for blackjack, roulette,
craps, big six (money wheel), baccarat, mini-baccarat, acey-deucey (red dog), chuck-a-luck and
poker, pai gow poker, Asian poker, and Super Pair poker. INDIAN GAMING MAG., Mar. 1992,

at 13. This is the only casino east of the Mississippi River offering poker; as of this writing
poker is not allowed in Atlantic City casinos. N.J. REV. STAT. § 5:12-5 (1991).

63. Chris Dehnel, Slot Law Hangs on by a Thread, SUNDAY CITIZEN (Milford, CT), May
10, 1992.
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the exclusive right to run slot machines in return for payment to the state
of $100 million per year."
There are more casinos in Minnesota than in Atlantic City. At last
count, there were fourteen full-scale Indian casinos in Minnesota, with
4,700 slot machines and 260 blackjack tables, 65 and many more in Michigan, Wisconsin, South Dakota, Washington, Iowa, and North Dakota.
With 135,000 square feet of gaming space, the casino at the ShakopeeMdewakanton Reservation in Minnesota is one of the largest casinos in
the world. Compact negotiations and litigation continue in Florida, California, Arizona, and virtually every other state that has a recognized
tribe and legal gambling.
The future is foreshadowed by a recent opinion by the Attorney
General of Kansas. This opinion states that legalizing a state lottery
means that the state's tribes can demand the right to operate "any game
involving the three elements of consideration, chance and prize," including, specifically, casino games.66
The announcement by Nevada and New Jersey casino corporations
that they have signed contracts to manage Indian casinos 67 is not a surprise. The major players, casino corporations and slot machine manufacturers, are waiting only for a firm set of regulations from the National
Indian Gaming Commission. In a few years most of the large Indian
operations will have professional, established companies managing the
games.
The federal government is also now promoting legal gambling. In
1991, the U.S. Attorney General issued a directive greatly restricting
"day-trips to nowhere" cruises into international waters for the sole purpose of opening on-board casinos. 68 By requiring the ships to have overnight accommodations for all passengers, the directive effectively put
64. Hillary Waldman, Weicker Cuts Deal on Slot Machines, HARTFORD COURANT, Jan.
14, 1993, at 1.
65. Letter to author from Casino Magazine; Midwest Hospitality Advisors, Impact: Indian Gaming in the State of Minnesota, Feb. 1992 at I-I (June 25, 1992) (Commissioned by,
and copy available from: Sodak Gaming Supplies, Inc., P.O. Box 3297, Rapid City, SD
57709).
66. Op. Kan. Att'y Gen. (Sept. 2230, 1991). Kansas is also the site of an ongoing dispute
over the governor's power to enter into a compact without delegation of power by the state
legislature. State v. Finney, 836 P.2d 1169 (Kan. 1992).
67. E.g., Elsinore Corp., owner of the Las Vegas Four Queens, made public its arrangement with Native American Casino Corporation and the Twenty-Nine Palms Indian Tribe to
develop a casino near Palm Springs, Cal. Elsinore Corp. News Release, Jan. 29, 1993. The
author is affiliated with this project.
68. Department of Justice press release of Apr. 16, 1991, including the text of the "blue
sheet" guidance document, reprinted in the Transportation Institute's Guide to Riverboat &
Shipboard Gaming Legislation, Apr. 8, 1992. Attorney General Richard Thornburgh and the
Department of Justice created a presumption for prosecutors that a ship offering gambling was
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many companies out of business.69 Congress responded to the Attorney
General's directive by passing the United States-Flag Cruise Ship Competitiveness Act of 1991,70 which will open up gaming on American flag
ships in international waters. The law still has some significant restrictions, such as allowing a state like California7 1 to decide whether it will
prohibit gaming on ships going from one port to another within the state.
In fact, the Act does not directly address the Attorney General's concern, since it did not amend the Gambling Ship Act,7 2 in that ships still
cannot be used for the principal purpose of gambling. President Bush
signed the Act into effect in March 1992, which means that casino games
will soon open on almost every large and not-so-large passenger vessel
leaving most American ports.
One potentially disturbing development connected to the explosion
of casino gambling is that many of these new casinos appear to draw
mainly local customers, unlike the tourist-oriented resorts of Las Vegas
or Atlantic City. With tourists for customers, it does not really matter
that many players go broke-a mathematical certainty known as "gambler's ruin." When a casino is located in a closed community, however,
it acts like a black hole, sucking the money out of the local population.
Throughout history, every society that has allowed casinos to cater
to local customers has eventually outlawed gambling.73 It is common
today, outside the mainland United States, to find restrictions on gambling by the local populace, or limitations on the number of casinos allowed to operate in each city or state. In Puerto Rico, for example, it is
against the law for local licensed casinos to advertise to the local population.74 This restriction was upheld by the United States Supreme Court,
even though similar restrictions were not placed on any other form of the
commonwealth's extensive legal gambling. 75 If the new mountain town
and riverboat casinos draw most of their money from small local populations, there will be social ramifications that could lead to a crackdown on
all gambling.
a statutorily prohibited "gambling ship" unless "it cruises for a minimum of 24 hours with
meals and lodging provided for all passengers, or unless it docks at a foreign port." Id.
69. Id.

70. 15 U.S.C. §§ 1171-72, 1175 (1991).
71. CAL. PENAL CODE § 11319 (West 1992)(section 11319 was added to the Penal Code
by A.B. 3769, approved by the governor on July 20, 1992).
72. 18 U.S.C. §§ 1081-1083, A bill to further relax the gambling prohibitions on U.S.
flagships on the high seas is pending. H.R. 3371 § 1722, 102d Cong., 1st Sess. (1991).
73. The casino at Monte Carlo is where it is today because it had pauperized the citizens
of the town of Homburg and was forced to flee. JOHN SCARNE, SCARNE'S COMPLETE GUIDE
TO GAMBLING 215 (1961).

74. 15 L.P.R.A. § 78, § 8 of Act 221 (May 15, 1948).
75. Posadas de P.R. Assocs. v. Tourism Co. of P.R., 478 U.S. 328 (1986).
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II

Indian Gambling
The executive and legislative branches of the federal government,
with the support of the judicial branch, have formally adopted a public
policy of promoting gambling on Indian land. Significantly, it was an
official decree of the President of the United States,76 followed by a U.S.
Supreme Court decision,77 and then an act of Congress (passed unani78
mously by the Senate and nearly so by the House of Representatives),
that led to the explosion of bingo and other games on Indian land. In
Californiav. Cabazon Band of Mission Indians, the Supreme Court held
that federal policy favors actively promoting Indian gambling.79
The Indian Gaming Regulatory Act divides all gambling into three
classes: Class I encompasses social and traditional games; Class II is limited to bingo, including pull-tabs and technologic aids, and non-banking
card games like poker; Class III includes all other forms of gambling.
Class III includes primarily slot machines, casino banking and percentage games, off-track betting, and lotteries, and is viewed as more dangerous. The basic structure (although there are many exceptions) is that a
federally recognized tribe may operate a Class I game without restrictions, a Class II game with oversight by the new National Indian Gaming
Commission ("Commission"), and a Class III game only if it reaches a
compact with the state in which it resides. A Class II or Class III game
is allowed only in states that have not completely prohibited that particular game.80 The Idaho legislature is attempting to prevent Indian casinos
by amending the state constitution to ban casinos while allowing the state
to run a lottery. 1
Much of the casino industry in Nevada still hopes that Indian gaming will somehow just go away. There will undoubtedly be amendments,
particularly to clarify whether a tribe can have a full-scale casino just
because the state allows charities to run occasional "Las Vegas Nights."
However, it is evidently so clear that Congress has the power to allow
76. President's 1983 Statement on Indian Policy, 19 WEEKLY COMP. PRES. DoC. (Jan.
24, 1983), cited in California v. Cabazon Band of Mission Indians, 480 U.S. 202, 217-18 nn.20,
21 (1987).
77. 480 U.S. at 217-18 nn.20, 21.
78. Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 (1992).
79. 480 U.S. at 218.
80. 25 U.S.C. § 2703 (definition of "class II gaming"), § 2710 (class II & III permitted)
(1992).
81. HJR 4 Referendum passed: Yes-273,496 (58%), No-198,883 (42%). Nov. 10,
1992, Idaho Election Results (208) 334-2852.
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and regulate legal gambling on Indian land that a federal court of appeals
82
did not even issue an opinion when it dismissed a challenge to the Act.
The most important development in Indian gaming law is still in
process. The National Indian Gaming Commission has issued regula-

tions designed to settle the question of which types of gaming machines
are allowed without a compact.8 3 When those regulations became final,
at least one tribe filed suit. 84 The primary dispute is the Commission's
decision to prohibit all technologic aids for Class II games that violate
the Johnson Act. 85 This eliminated video pull-tabs, which are the most
profitable forms of Class II video games.86
The Commission has finally issued regulations on background
checks of management companies.8 7 All of the other skirmishes, such as
state raids on allegedly illegal machines and allegations of infiltration by
organized crime, will become just so much history. The situation is similar to that in Las Vegas after the Kefauver Committee hearings in the
1950s. Nationwide bad press was followed by the creation of a regulatory system that eventually eliminated most of that casino industry's actual, if not perceived, problems.
Also noteworthy is a federal district court determination in June
1991 that the state of Wisconsin had to negotiate compacts with its tribes
for all forms of gambling, including casino games, simply because it had
a state lottery.8 8 The court reasoned that Wisconsin had instituted a
state lottery; Wisconsin law has held that a lottery consists of prize,
chance and consideration; all forms of gambling have prize, chance, and
consideration. Therefore, the Wisconsin state lottery could technically
offer any form of gambling, including casino games. Furthermore, once
a state allows a single form of gambling, it must negotiate a compact to
allow Indians in that state to offer all forms of the same game that the
state offers. 89 The decision is probably incorrect, since it is based primar82. Red Lake Band of Chippewa Indians v. Brown, 928 F.2d 467 (D.C. Cir. 1991).
83. 57 Fed. Reg. 12,382 et seq. (1992) (to be codified at 25 C.F.R. § 502).
84. U.S. to Clamp Down on Indian Gambling Electronic Slot Machines, Keno to Require
OK, AP, May 11, 1992, available in Westlaw, Papers Database.
85. 15 U.S.C. §§ 1171, 1175. See National Indian Gaming Commission's discussion at 57
Fed. Reg. 12,385-87 (1992).
86. A paper pull-tab is much like the rub-off tickets used by promotional sweepstakes and
state lotteries. Paper pull-tabs are sold in bingo halls throughout the country; winners turn in
their winning tickets to a clerk for payment of cash. A video pull-tab consists of a screen
displaying an image of a paper pull-tab, a slot for money to be inserted, and another slot to
dispense tickets should a player wish to turn in his winning credits to a clerk for cash.
87. 58 Fed. Reg. 5801-47 (Jan. 22, 1993).
88. Lac du Flambeau Band of Lake Superior Chippewa Indians v. Wisconsin, 770 F.
Supp. 480 (W.D. Wis. 1991), appealdismissed, 957 F.2d 515 (7th Cir.), cert. denied, 113 S. Ct.
91 (1992).
89. 770 F. Supp. at 480.
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ily on old, poorly decided Wisconsin state cases holding that all forms of
"gambling" are "lotteries," and not on the detailed distinctions laid
down in the Indian Gaming Regulatory Act. Governor Thompson has
taken the position that the citizens of Wisconsin did not intend to legalize
casinos when they voted in the state lottery. 9° The issue is somewhat
moot for Wisconsin, because the Governor has already signed the compacts. It could, however, open the door to Indian casinos in the two
dozen states that have state lotteries and Indian land.
What could be as important for those tribes that need compacts with
their states to conduct gaming are decisions that challenge the entire statutory scheme. The constitutional question goes to the heart of the new
Indian Gaming Regulatory Act: can a state be sued in federal court if it
refuses to negotiate in good faith with a tribe? The Act answers in the
affirmative, but some states raise constitutional issues based on the
Tenth9" and Eleventh92 Amendments of the U.S. Constitution.
Some states contend that the Eleventh Amendment requires their
consent before they can be sued. 93 In Alabama, for example, the Poarch
Band of Creek Indians lost their suit against the state when the federal
district court ruled that the Eleventh Amendment protected the state
from being sued in these circumstances.9 4 That case and others have
been appealed.
States argue that the new federal Act forces the states to regulate
Indian gaming, in contravention of the Tenth Amendment." The argument seems weak, in part because the Act does not force the states to do
anything, and in part because Congress clearly has exclusive, plenary
power over Indian Nations. The Tenth Amendment would not seem to
90. Thompson Says Gaming Contracts Will Be Void if State Wins Appeal, UPI Newswire,
Aug. 27, 1991.
91. "The powers not delegated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the people." U.S. CoNsT. amend.

X.
92. "The Judicial power of the United States shall not be construed to extend to any suit
in law or equity, commenced or prosecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign State." U.S. CONST. amend. XI.
93. The Mississippi Band of Choctaw Indians sued the state in federal court under the
express provisions of the Act claiming bad faith negotiations. Mississippi Band of Choctaw
Indians v. Mississippi, No. J90-0386(B), 1991 WL 255614 (S.D. Miss. Apr. 9, 1991). However, the court decided to postpone hearing the case because the U.S. Supreme Court was
about to issue an important opinion in an unrelated Alaskan case. Blatchford v. Native Village
of Noatak, 111 S. Ct. 2578 (1991). The Supreme Court issued its opinion, but the Mississippi
question has not been resolved.
94. Poarch Band of Creek Indians v. Alabama, 776 F. Supp. 550 (S.D. Ala. 1991). But
see Seminole Tribe of Florida v. Florida, 1992 WL 200429 (S.D. Fla. June 18, 1992).

95. Ponca Tribe of Oklahoma v. Oklahoma, CIV-92-988-T (W.D. Okla. filed Sept. 8,
1992).
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bar Congress from voluntarily allowing the states to have some say over
Indian gaming, if the states so wish.
The state appellate courts will find themselves in uncharted waters.
Congress has specifically stated in the Indian Gaming Regulatory Act
that a tribe can sue a state in federal court. However, the Eleventh
Amendment implies that a state cannot be sued in federal court without
its consent. The courts may split on this issue, although the tribes will
most likely prevail. It has never been a flat rule that states and state
officials cannot be sued without their consent. States are routinely sued
in federal court. Courts make a distinction between suits to obtain prospective relief against a state, which are enforceable in federal court, and
suits for money damages, which are not.96 The Fourteenth Amendment,
which supersedes the earlier Eleventh Amendment, allows Congress to
create causes of actions by private citizens against a state to vindicate a
person's constitutional rights.9 7 A majority of the U.S. Supreme Court
has gone even further, ruling that Congress does have the power to abrogate state sovereign immunity when Congress legislates under its power
to regulate interstate commerce. 98
In addition, the Eleventh Amendment is no bar if the state consents.
Since consent can be implied, a state may, through its actions, waive its
constitutional right not to be sued. 99 This argument is based on the theory that when the states became part of the United States, they agreed
that Congress would have exclusive power to regulate Indian tribes, and
thus gave an implicit waiver of the Eleventh Amendment immunity.
This argument is weak. A better one can be made for consent in a case
like California's, in which the state agreed to be bound by the federal
statute when it entered into compacts with some tribes, pursuant to the
exact terms of the statute. l°o In this case, Congress expressly created a
cause of action against a state should that state fail to negotiate in good

faith.101
The most unusual aspect of this dispute is the reason states are raising the Tenth and Eleventh Amendments at all. If the part of the Indian
Gaming Regulatory Act requiring tribes and states to enter into compacts for Class III gaming is declared unconstitutional, the states will
have won the battle, but lost the war. The Act is a statutory limitation
96. See annotation entitled Supreme Court's Construction of Eleventh Amendment RestrictingFederal Judicial Power to Entertain Suits Against a State, 50 L. Ed. 2d 928.
97. Fitzpatrick v. Bitzer, 427 U.S. 445 (1976).
98. Pennsylvania v. Union Gas Co., 491 U.S. 1 (1989) (Brennan, J., for the plurality;
White, J., concurring).
99. See supra note 97.
100. Cf. Parden v. Terminal Ry. of Ala. State Docks Dept., 377 U.S. 184 (1964).
101. 25 U.S.C. § 2710 (1992).
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on the tribes' powers under federal common law and prior Acts of Congress, primarily Public Law 280.102 The new limitation is permissible
since tribes are given a remedy if the states refuse to negotiate in good
faith. If the remedy is eliminated, the limitation will be eliminated as
well. If the statute is unconstitutional because of the Tenth or Eleventh
Amendments, the tribes will be left with the law laid down by the
Supreme Court in Cabazon, which states that Indian tribes can have any
form of gambling not specifically prohibited by state law. 103
III
Debts 1 "
As the states become official promoters of legal gambling, the industry becomes more legitimate in the eyes of the law. Progress is moving at
the rate of three steps forward for every one step back.
Two recent cases from Quebec and Ontario, Canada, are typical. 105
The Quebec decision involved Resorts International; 10 6 the Ontario decision involved Caesars Palace Atlantic City. 107 In both cases the casinos
had obtained judgments from New Jersey state courts against players for
gambling debts, and in both cases the Canadian courts ruled that since
the public policy of the province was not currently opposed to casino
gambling, particularly in light of the government's heavy promotion of
gambling, public policy would not bar enforcement of the judgment
based upon the gambling debt. 10 8 The Canadian courts now predominantly follow the reasoning of IntercontinentalHotels Corp. v. Golden,1"9
in which the New York Court of Appeals allowed suit by a licensed Puerto Rican casino, based upon New York's public policy shift in favor of
gambling. Added to the 1987 victory of Caesars Las Vegas against a
player in Vancouver for enforcement of a gambling debt,110 it is clear
there are few places deadbeat Canadian players can hide from U.S.
casinos.
102. 18 U.S.C. § 1162, 28 U.S.C. § 1360 (1992); see California v. Cabazon Band of Mission
Indians, 480 U.S. 202 (1987).

103. 480 U.S. at 210.
104. For a more detailed discussion of the law of gambling debts, see ROSE, supra note 6, at
chs. 11 & 12.

105. The author thanks New York attorney Dan Schiffman, the leading authority on the
collection of gambling debts, for providing these opinions.
106. Auerbach v. Resorts Int'l Hotel Inc., 89 O.L.R. 4th 688 (1991).
107. Boardwalk Regency Corp. v. Maalouf, 88 O.L.R. 4th 612 (1992).
108. Id.
109. 203 N.E.2d 210 (N.Y. 1964).
110. Desert Palace Inc. v. Zigdon County Court of Vancouver, 5 A.C.W.S. (3d) 210
(1987).
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The Mirage was able to recover from a big gambling debtor from
Mexico. Here the court ruled that the casino's lending the player
$400,000 to gamble meant the foreigner had "availed himself of the privilege of conducting business" in Nevada and was hence subject to Nevada
jurisdiction. II"
The Desert Inn won a decision on the enforceability of gambling
debts in North Carolina," 2 while the Holiday Casino had to go to the
Supreme Court of Alabama to collect on Nevada judgments for gambling
debts." 3 It has been settled law since 1908 that once a party gets a judgment on a gambling debt from a state court, that judgment is enforceable
in every other jurisdiction, even if the jurisdiction does not itself enforce
gambling debts."l 4 It is surprising that these cases still have to be appealed by Nevada and Atlantic City casinos.
The law, however, is different if the gambling debt has not been reduced to judgment in an American jurisdiction allowing enforcement of
gambling debts. Carnival was unable to collect on an unpaid marker
from its Cable Beach Casino in the Bahamas not because of Bahamian
law, but because Texas continues to have a "public policy disfavoring
gambling on credit."'"' One judge reluctantly concurred, but noted,
"The change in Texas' public policy on gambling should not be described
' 6
as an evolution but rather a revolution." "
In one interesting decision, a Massachusetts court ruled that a bank
should read the fine print on its credit card forms." 7 The bank's forms
said it would be bound by Connecticut law, but it had never bothered to
look up the law. If it had, it would have found that Connecticut law is
clear-if you lend money to someone to gamble, you cannot sue to get
your money back. It was then only a matter of time before a player used
an ATM cash machine on the floor of an Atlantic City casino and then
refused to pay the credit card bill when it came in the mail. The player
won the suit.""
The lesson for casinos and other gambling operators is to tell the
bank's lawyers to remember that not every part of "legal" gambling is
considered legal in the eyes of the law.
111. Mirage Casino-Hotel v. Caram, 762 F. Supp. 286 (D. Nev. 1991).
112. MGM Desert Inn, Inc. v. Holz, 411 S.E.2d 399 (N.C. Ct. App. 1991), reh'g denied,
417 S.E.2d 790 (N.C. 1992).
113. Holiday Casino, Inc. v. Breedwell, 581 So. 2d 474 (Ala. 1991).
114. Fauntleroy v. Lum, 210 U.S. 230 (1908).
115. Carnival Leisure Indus. v. Aubin, 938 F.2d 624, 626 (5th Cir. 1991).
116. Id. at 626-27 (Vela, J., concurring).
117. Connecticut Nat'l Bank of Hartford v. Kommit, 577 N.E.2d 639 (Mass. Ct. App.

1991)
118. Id.
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IV

Winners and Losers
Casinos were victorious in two recent remarkable cases. In Atlantic
City, the Sands was sued to recover gambling losses of $267,000 on the
grounds that the casino had violated the Casino Control Act concerning
extensions of credit.I"9 A New Jersey court of appeals held that even if
this is true, it does not necessarily give the player a right to recover.' 20
Because this decision may be overruled or superseded, casinos should
strictly abide by every regulation when issuing casino credit.
The scariest decision for players came from a bankruptcy court in
Massachusetts, which ruled against a player who took cash advances on
his credit cards to gamble. 12 ' Here the court found that because the
player knew that he could not pay back the advances and that his hopes
of winning big were unrealistic, he was committing fraud. Since fraudulently incurred debts are nondischargable in bankruptcy, the bankrupt
player still owed the money after discharge. 122
The problem of how the law should treat compulsive gamblers remains unsettled.' 2 3 In 1980 the American Psychiatric Association declared "pathological gambling" to be an official mental disease or
disorder.' 24 This declaration by the mental health community remains
an unrealized threat to the legal gambling industry. In theory, a sick
gambler could avoid paying his debts to a casino on the ground of mental
incapacity. In practice, the legal claims are frequently made on these
grounds, but virtually never succeed. There has not been a major decision along these lines since GNOC Corp. v. Aboud 25 in 1989, in which
the court held that a customer did not have to pay a casino debt if he
could prove the casino had taken advantage of his intoxicated mental
26
state.'
The legal outcome of other cases, civil and criminal, varies radically,
depending upon whether the judge believes compulsive gambling is a disease or a moral fault, and whether the judge is being asked to write a
formal published opinion. Judges seem to be willing to forgive individu119. Miller v. Zoby, 595 A.2d 1104 (N.J. Super. A.D. 1991).
120. Id.
121. In re Hansbury, 128 B.R. 320 (Bankr. D. Mass. 1991).
122. Id.; see also In re Poskanzer, 143 B.R. 991 (Bankr. D.N.J. 1992).
123. For a more detailed discussion of the ways the law is struggling with the issue of
compulsive gambling, see I. Nelson Rose & V. Lorenz, Compulsive Gambling and the Law, J.
OF GAMBLING BEH., Winter 1988.
124. AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTICAL MANUAL

OF MENTAL DISORDERS (DSM-III) (1980).
125. 715 F. Supp. 644 (D.N.J. 1989).
126. Id. at 656.
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als who have gotten into heavy debt, unless they think their decisions
might serve as legal precedents. Rough justice is one thing, creating a
new set of entitlements is another.
Family courts are still split, although the recent trend does seem to
be that judges have little sympathy for the gambler who destroys the
family's finances or marriage.' 27 Lawyers accused of commingling their
clients' funds are also finding that compulsive gambling is not treated as
the mitigating factor it once was. 128 The trend is the same in bankruptcy
9
2

courts. 1

On the criminal side, it is becoming relatively easy to get a judge to
order a compulsive gambler accused of a nonviolent property crime to
enroll in a preconviction diversion program, on the condition that all
charges will be dropped after a certain time if the defendant stays out of
trouble and remains in therapy. 30 Yet if the defense lawyer asks for a
published decision on the impact of compulsive gambling, the judge will
inevitably rule that any compulsion to gamble is irrelevant. Although
defendants are being set free by promising to make restitution and attend
Gamblers Anonymous, the claim of compulsive gambling will not work
as an insanity defense. It has been equally unsuccessful when used to
show that a defendant did not have the capacity to form a specific intent
element of a given crime. 13 ' Courts have also not bought the argument
that compulsive gambling is a factor like mental retardation that should
mitigate a criminal sentence under the new federal Sentencing
32
Guidelines.
State courts are hearing more and more cases involving fights over
lottery winnings. California has enacted a statute that makes it easier to
draw up a lottery pool, making it clear that winnings can be split, at least
in this particular instance. 33 In most other cases the dispute is one of
fact rather than law, with the person holding the winning ticket claiming
there was no agreement and the other side claiming an oral contract to
split the winnings.
Suits against state lotteries and racetracks for mistakes continue and
are almost universally unsuccessful. The typical claim comes from a
127. See, e.g., In re Marriage of Morrical, 576 N.E.2d 465 (I1. App. 1991); Reiss v. Reiss,
170 A.D.2d 589 (N.Y. App. Div. 1991), appeal dismissed, 577 N.E.2d 1061 (N.Y. 1991).
128. In re Bowers, 400 S.E.2d 134 (S.C. 1991).
129. In re Burns, 133 B.R. 181 (Bankr. W.D. Pa. 1991). For an interesting case that completely ignores the concept of denial, see In re Balzano, 127 B.R. 524 (Bankr. E.D.N.Y. 1991).
130. Author's conversations with criminal defense attorneys at the Sixth National Conference on Gambling Behavior, Cleveland, OH (June 12, 1992).
131. Howard v. State, 586 So. 2d 289 (Ala. Ct. App. 1991).
132. United States v. Hamilton, 949 F.2d 190 (6th Cir. 1991).
133. CAL. Gov'T CODE § 8880.33 (West 1992).
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gambler who asserts that he would have won, if only the operator had
written down the number correctly. 134 The courts have no trouble finding there is no contract or legal duty by the state lottery or its vendors
toward potential purchasers and therefore no duty to write the numbers
down correctly. 135 Equally unsuccessful are claims that the lottery
136
should pay because it made a mistake in its press releases.
Just as common are suits by former spouses. When the lottery
ticket had been purchased with marital assets, the lottery winnings naturally are marital property. 137 Similarly, lottery winners have been forced
138
to pay child support out of their winnings.
Every form of gambling can be beaten, sometimes through skill, as
with card counters at blackjack, 139 and sometimes through more devious
means. An interesting new issue for state lotteries, racetracks, and casinos is whether the gambling operator can bar potential customers who
want to buy up all of the chances for a particular game, thus guaranteeing that they will win. The state lotteries have the additional unresolved
question as to what extent nonresidents can purchase tickets through lottery brokers." 4 The Virginia Lottery made international news when it
debated whether to pay off an Australian group that had tried to buy all
7.1 million possible combinations for a $27 million jackpot. 4' 1 Racetracks have been faced with identical questions when a group wants to
bet tens of thousands of dollars to cover all combinations for a large
Pick-6 or Pick-9 jackpot. Casinos have sometimes found all of their
134. See, e.g., Brown v. California State Lottery Comm'n, 284 Cal. Rptr. 108 (Ct. App.
1991); Register v. Oaklawn Jockey Club, Inc., 811 S.W.2d 315 (Ark.), modified, 821 S.W.2d
47 (Ark. 1991), reh'g denied, 822 S.W.2d 391 (Ark. 1992).

135. Annotation, State Lotteries: Actions by Ticketholders Against State or Contractorfor
State, 40 A.L.R. 4th 662.
136. See, e.g., Hair v. California, 2 Cal. Rptr. 2d 871 (Ct. App. 1991).
137. See, e.g., Alston v. Alston, 582 A.2d 574 (Md. Ct. App. 1990), cert. granted, 587 A.2d
510 (Md. 1991); In re Marriage of Mahaffey, 564 N.E.2d 1300 (Ill. Ct. App. 1990).
138.

Murphy v. Murphy, 1991 WL 287779 (Conn. Super. 1991).

139. For a discussion of the legal issues of casinos barring card counters, see RosE, supra
note 6, at 194-206.
140. Federal anti-lottery laws would not seem to apply, if the ticket broker is careful never
to transport any document or device across a state line. See 18 U.S.C. §§ 1301-1307, 1953
(1990); United States v. Fabrizio, 385 U.S. 263 (1966) (holding transport of acknowledgements
of purchase for use in interstate sweepstakes in violation of 18 U.S.C. § 1953).
141. It is important to note that this idea is not as good as it seems. A prize of "$27
million" is in reality an annuity worth a little more than half that amount, or about $14 million. If only one other person had also selected the winning numbers, as usually happens with
large jackpots, the Australian group would have had its prize split again. The group therefore
took an enormous risk for a relatively small percentage gain.
As a separate issue, a federal judge ruled that Virginia could not withhold state taxes on
the winnings because of the U.S.-Australia Tax Treaty. International Lotto Fund v. Virginia
State Lottery, 800 F. Supp. 337 (E.D. Va. 1992).
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linked slot machines taken over by a team willing to play 24 hours a day
to win a large progressive jackpot.
In the short run, the gambling operator should welcome large team
play. After all, with every game, the more that is bet the more the operator makes. But lotteries, racetracks and casinos do not view themselves
as being in the gambling business, and to a great extent, they are correct.
They are a service industry that makes a profit in the long run from
continuous business, regardless of who wins or loses a particular bet.
But, if their customers stop betting, the business stops. If the game is
dominated by big bloc bettors, the regular bettor will stop playing. For
instance, in Virginia small bettors complained that the big bloc purchasers were tying up the lottery machines. At the racetracks, regular customers complained that they had built up the roll-over jackpots, only to
see outsiders take the prize.
The law regarding bloc bettors is developing. After the Virginia
Lottery paid a prize resulting from bloc purchasing, it immediately enacted a rule giving preferences to small bettors and prohibiting bloc purchasers from making special deals with lottery retailers.142 A racetrack
in Illinois went further, by actually barring potential bloc purchasers.
Since the discrimination was not based on race, religion, sex, or ethnic
origin, the track's action was found to be lawful.' 43 It would seem to
make more sense to follow the Virginia route of making bloc play difficult, rather than going the Illinois route of completely cutting off these
large potential sales. But every operator should review its regulations
and decide in advance what to do about a player who has a system for
beating the game.
Perhaps the biggest issue for state lotteries is the question of assignability of winnings. Almost all big prizes are paid out over time. For
example, a $1 million winner actually receives a check for $50,000 (or
less if taxes are withheld), and a promise of $50,000 each year for
nineteen years. Not only the elderly are unhappy with this arrangement,
as most lottery statutes have absolute restraints on any winner selling,
alienating, or using his winnings as collateral for a loan. These statutes
were originally written to protect winners from dissipating their winnings, to ease the administrative burden on the lottery, and to lessen the
impact of the then-progressive federal income tax. Suits continue over
the issue, with trial courts occasionally allowing winners to sell their future payments, but appellate courts are universally sticking to the letter
142. Virginia Moves to Stop Lottery Fans From Buying a Winner, COURIER TIMES, Feb. 26,
1992, at 4A.
143. Brooks v. Chicago Downs Ass'n, 791 F.2d 512 (7th Cir. 1986).
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of the law. 1" Legally, the appellate courts are correct: gambling is still
against the common law and public policy of every state and state lotteries are merely a limited exception whose enabling statutes must be narrowly construed. However, probably within the next few years, a
courageous court may admit that the present public policy of some states
is actually to encourage people to gamble, thus allowing liberal construction of gambling laws.
V
Taxes"
A commonly discussed issue among lottery lawyers is tax liability
and, in particular, the threat posed to a big winner's family if the winner
dies early. The Internal Revenue Service has informally stated that it
considers future lottery winnings survivorship annuities under section
2039(a) of the Internal Revenue Code, which means that a winner's estate must pay estate tax on the present day value of all future payments. 146 The Director of the Virginia Lottery has calculated that a
middle-class individual who wins a $20 million prize and dies the same
year will create a tax nightmare for his heirs. Because the present taxable
value of the remaining nineteen $1 million payments is approximately
$9.5 million, with penalties and interest the winner's estate will owe more
each year in federal estate taxes than it receives from the state lottery.
147
The only out for the "lucky" family would be to disclaim the prize.
This troublesome issue could be resolved by the courts. It was not
the purpose of section 2039(a) to require heirs to pay more in taxes than
the value of the estate. Annuities, like life insurance benefits, were given
special tax status to allow families options for their estate planning. A
big lottery winner has no such options, since he is prohibited from selling
his "annuity." 14 Surely, a change in the Internal Revenue Code is
warranted.
144. See, e.g., In re Lotto Jackpot Prize, 602 A.2d 402, 405-06, appealgranted, 610 A.2d 47
(Pa. Commw. Ct. 1992).
145. For a more detailed discussion of gambling and taxes, see ROSE, supra note 6, at 10841.
146. I.R.C. § 2039 (1991).
147. Letter from Kenneth W. Thorson, Director of Virginia Lottery, to Fred Goldberg,
Assistant Secretary for Tax Policy (Mar. 11, 1992) (on file with author). Since the future
proceeds cannot be sold or used as collateral, the heirs could argue it should not have a present
taxable value above the amounts actually received as they are received.
148. Although lottery winnings look like annuities, they are not, because the winners are
given no choice either before or after they have won. An analogous situation has developed in
the law of bankruptcy. Under both Chapter 13 and Chapter 7 of the bankruptcy code, courts
have ruled that lottery winnings are includable in the estate; they are not spendthrift trusts,
because none of the winners turned debtors had a choice in deciding how to receive their
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Questions also continue regarding the tax treatment of foreigners
who win big in an American casino, lottery, or racetrack. Although the
general rule is that non-resident aliens are subject to thirty percent withholding, 49 the United States has treaties with a number of countries
which result in lower American taxes when a foreigner wins.' 5" The
United States treaty with Canada, for example, allows Canadians in some
circumstances to be completely exempt from federal income tax, and subject only to a fifteen percent withholding, rather than the normal thirty
percent. 51 Since gambling winnings are never mentioned specifically in
any tax treaty, and international law is not a common tax question, the
opinions of revenue agents vary tremendously in the amounts they believe should be withheld from a nonresident alien's gambling winnings.
Casinos and other payors therefore continue to withhold in a random
manner. The more sophisticated question of how to treat a Canadian
who purports to be in the trade or business of professional gambler has
not even been raised.
In an unreported case regarding a Las Vegas blackjack dealer who
tried to take his "tokes" off his taxes, a federal court held, as other courts
have, that even when the player makes a bet for the dealer, the tokes are
not gambling winnings that can be offset by gambling losses. Rather,
52
they are nontaxable gifts that must be included in gross income.
A more interesting case from the Ninth Circuit held that a taxpayer
could not prove gambling losses solely through clean, untorn losing racetrack tickets.' 53 Part of the problem was that the taxpayer claimed only
the winnings that were reported to the I.R.S. by the track, while he tried
to claim all of his losses. Since he did not keep a daily log of his bets,
winnings, and losses, the court agreed with the I.R.S. that he had not
proven that his losses were greater than his winnings. 5 4 This is a lesson
for those gamblers who want to off-set their big wins with losses.
winnings. In re Brown, 82 B.R. 967, 968-69 (Bankr. N.D. Ind.), aft'd, 86 B.R. 944 (N.D. Ind.
1988); In re Miller, 16 B.R. 790, 791-92 (Bankr. D. Md. 1982); In re Koonce, 54 B.R. 643, 645
(Bankr. D.S.C. 1985).
149. I.R.C. §§ 1441(a), 871(a)(l)(A) (1989). Section 871(j) was added in 1988 to exclude
winnings from games such as blackjack and craps, where it would be extremely impractical to
stop and fill out a form each time a player won.
150. See I.R.C. § 894(a) (1989) (recognizing tax reductions provided by treaties between
the United States and other countries).
151. The United States-Canada Income Tax Convention, § 519.5, arts. VII(l)(b), XI. Congress raised the withholding percentage on the winnings of American citizens from 20% to
28%, effective Jan. 1, 1993. 26 U.S.C. § 3402(q)(1) (1992).
152. Allen v. United States, 976 F.2d 975 (5th Cir. 1992).
153. Norgaard v. Commissioner, 939 F.2d 874, 880 (9th Cir. 1991).
154. Id.
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A few tax practitioners are beginning to understand the implications
of the Supreme Court's ruling in Commissioner v. Groetzinger, in which
the Court allowed a player to declare himself in the trade or business of
gambling without having to hold himself out to the public as a bookie.155
In another unreported case, the author helped a player win a multi-thousand dollar refund from the I.R.S. The parties did not dispute that the
player was a full-time handicapper, in the trade or business of gambling.
But the revenue agents would not let him deduct his gambling-related
expenses as well as his losses. When the case reached a higher level, the
I.R.S. not only agreed with the author, but thanked him for helping to
clarify the legal issues.13 6
From a tax point of view Groetzinger is obviously important since it
implies professional gamblers can get around the general restriction that
gambling losses are only deductible up to winnings. 157 The implications
of the case are much greater than mere tax law. The Supreme Court held
by a 7 to 2 majority that a full-time gambler, who did nothing else but
handicap horses for his own bets, was in a respectable trade or business. 158 Many lawyers have not as yet grasped what the case means in
terms of being a statement of public policy toward legal gambling in the
United States.

VI
The Bizarre
Shakespeare had it wrong. It is not always the lawyers who should
be killed. A group of prisoners, representing themselves, filed a federal
lawsuit, which they took up on appeal, then retried, and took up again on
appeal. Their claim? They were denied their constitutional right to buy
lottery tickets. At both the trial and the appellate level, the suit was
deemed frivolous.

159

The expansion of off-track betting has led to legal claims that only a
lawyer could love. Two pending cases ask the sophisticated legal questions: Does the owner of video equipment at a racetrack have an interest
155. 480 U.S. 23, 35-36 (1987).
156. Compare I.R.C. §§ 162(a), 165(c), 172 and 174 (business expenses) with § 165(d)
(only deals with "losses"), Commissioner v. Sullivan, 356 U.S. 27 (1958) (allowing an illegal
gambling establishment to deduct ordinary and necessary business expenses), and dictum in
Gajewski v. Commissioner, 723 F.2d 1062, 1063 (2d Cir. 1983), cert. denied, 469 U.S. 818
(1984), reh'g denied, 469 U.S. 1066 (1984) (if in a trade or business, professional gambler can
deduct his losses, regardless whether they exceed his winnings).
157. Groetzinger, 480 U.S. at 35-36; see also I.R.C. § 165(d) (1989).
158. Groetzinger, 480 U.S. at 35-36.
159. Aiello v. Kingston, 947 F.2d 834, 836-37 (7th Cir. 1991).

HASTINGS COMM/ENT L.J.

[Vol. 15:93

in the simulcast signal it is sending out, and do the jockeys have an interest in the signal, because it contains images of their likenesses?" 6
More significant were personal injury suits brought against casinos.
In Alexander v. Circus Circus Enterprises, the Ninth Circuit held that
since Circus Circus and its subsidiary, the Edgewater Hotel, did so much
advertising in Los Angeles, they could be sued in a California court for
injuries sustained by a player when a pontoon boat capsized near Laughlin, Nevada.16 The same court held that another of Circus Circus's subsidiaries, the Colorado Belle, could not be sued in federal court in
Southern California because there was no evidence it had repeatedly advertised in California.162 Along similar lines, a player struck in the eye
by a ball from a roulette wheel at Bally's Park Place in Atlantic City sued
in Pennsylvania. 63 In another case, an elderly man who hurt himself in
a fall at the Stardust sued the Las Vegas hotel and casino in Louisiana.' 64
The federal court refused to transfer the case to Nevada, despite the fact
that all the witnesses were there, because the plaintiff resided in Louisiana, had trouble travelling, and his treating physician was in Louisiana.1 6 5 The same claims, however, can be made in virtually every
personal injury case.
These cases will probably not have much of an impact on the advertising budget of a Nevada casino, but it does mean that more casinos
should expect to be subject to personal jurisdiction in distant courts for
future litigation.
Advertising itself remains a hot issue. The issue of whether gambling is a morally dangerous vice or just another form of entertainment
exists in the law of advertising. The N.C.A.A. found that the University
of Nevada had violated a league rule when a game program contained
advertisements for casinos.1 66 What other college team is not allowed to
advertise the major local industry?
160. ITSI T.V. Prods. v. California Auth. of Racing Fairs, No. CIV-5-89-1686 (E.D. Cal.
filed June 28, 1989); Jockeys' Guild, Inc. v. Thoroughbred Racing Ass'ns of North America,
No. BC 045114 (Cal. Super. Ct., Los Angeles County, filed Dec. 24, 1991). The author thanks
Richard M. Stern, San Diego attorney, for this information.
161. Alexander v. Circus Circus Enters., 939 F.2d 847, 851-54 (9th Cir. 1991), withdrawn
and superseded, 972 F.2d 261 (9th Cir. 1992).
162. Id. at 852.
163. Hishmeh v. Bally's Park Place Hotel and Casino, No. CIV.A. 90-2746, 1991 WL
42449, at *1 (E.D. Pa. Mar. 25, 1991).
164. Indest v. Stardust Hotel and Casino, No. CIV.A. 91-1680, 1991 WL 211630, at *1-2
(E.D. La. Oct. 10, 1991).
165. Id.
166. UPI Newswire, Nov. 22, 1990, available in LEXIS, Nexis Library, Wires File.
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On May 7, 1990, the Charity Games Advertising Clarification
Act 16 7 went into effect, allowing charities to advertise on television, radio, and through the mail. More importantly, the Act lifted most of the
advertising restrictions on state lotteries.1 6 ' As long as a magazine is
published in a state that has a lottery, it can advertise any lottery. The
same holds true for broadcast stations.169
Some questions still remain. Federal law prohibits states that do not
have lotteries from broadcasting lottery commercials. However, a federal court struck down this restriction as unconstitutional, where it prevented a radio station just inside the border of North Carolina, a nonlottery state, from broadcasting advertisements for the neighboring Virginia State Lottery.1 7 ° The U.S. Supreme Court has agreed to hear the
case. 171

The F.C.C. has defined all forms of casino gambling, except tournaments and sports betting, as forbidden "lotteries." After years of not
being able to advertise the state's leading industry, Nevada broadcasters
172
have finally filed suit.
Although the new federal law does allow the states to put limits on
gambling advertising, no state yet has actually passed any new restrictions. The statute1 73 also seems to conflict with a 1988 law, which specifically gave all Indian games the right to advertise over the air and
through direct mail.1 74 It is likely, then, that any state that tried to limit
Indian gambling advertisements would face an unfriendly federal court.
So far, no state has attempted to restrict Indian advertising, but it will be
interesting to see what Nevada will do when the Indian casinos in southern California start buying time on Las Vegas television.
VII
Limits
It is possible to overestimate the country's tolerance for gambling.
People still do not want the games in their own backyards. 175 Local elec167. 18 U.S.C. § 1307 (1990).
168. Id
169. Id.
170. Edge Broadcasting Co. v. United States, 732 F. Supp. 633, 639-41 (E.D. Va. 1990),
affrd, 956 F.2d 263 (4th Cir.), cert. granted, 113 S. Ct. 809 (1992).
171. Review granted, United States v. Edge Broadcasting Co., 61 U.S.L.W. 3431 (Dec. 15,
1992).
172. Valley Broadcasting Co. v. United States, No. CV-S-92-400-PMP-RJJ (D. Nev. filed
May 14, 1992).
173. 18 U.S.C. § 1307 (1990).
174. 25 U.S.C. § 2720 (1988).
175. JOHN DOMBRINK & WILLIAM THOMPSON, THE LAST RESORT (1990). This book
discusses every recent campaign for casinos and explains why almost all of them have failed.
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tions for card clubs are among the more vicious political fights in this
country. 176 It is important to remember that there has been no statewide vote in favor of high-stakes gambling since the New Jersey election
approving the Atlantic City experiment sixteen years ago. Instead, virtually all of the gambling expansion has come through legislation or expansive readings of the law by administrative agencies or court decisions, as
was the case with Indian gaming. And some casinos have to be disguised
as riverboat cruises in order to be legal.
Sports betting will continue to cause problems, as it has throughout
the past few years. Congress recently enacted a law to restrict sports
betting to the states that already have it, and to give New Jersey one year
to vote to put it in. 177 The statute is of doubtful constitutionality, however, since it arbitrarily gives a handful of states a monopoly on this very
lucrative form of gambling.
The question for all legal gambling, but especially the older, established operations, is how this new government policy of promoting gambling will affect them. Competition is obviously the most immediate
threat. For Nevada and Atlantic City casinos, like a death by a thousand
pin-pricks, the market is getting nibbled away at its fringes, particularly
by state lotteries, quasi-casinos, and real casinos on Indian land,
riverboats, and in mountain towns. For racetracks and charity bingo
games, the threat is much more direct. Renowned gaming consultant
Dr. Joan Zielinski shook up the racing industry in 1991 with the widespread distribution of her report, commissioned by the U.S. Trotting Association, in which she predicted serious further declines unless racing
adopts radically different orientations toward itself, its competition, and
its very process of doing business.' 7 At the very least, tracks must understand that they are part of the gambling industry and that they no
longer have a monopoly on the gambling dollar. If they are in the entertainment business, then they must diversify to appeal to a new genera176. Id. Dombrink and Thompson point out that campaigns for casinos often revolve
around emotional issues and can be derailed by a single strong political figure. They call this

the "veto" model. Campaigns for lotteries, on the other hand, tend to be decided according to
which side has the most money and endorsements, a "gravity" model.
177. Professional and Amateur Sports Protection Act, Pub. L. No. 102-559, 106 Stat. 4227
(S.B. 474), signed into law by President Bush on Oct. 28, 1992. This law provides a virtual
monopoly on sports betting for only six states. Further, it may rest on doubtful constitutional
grounds, and it greatly expanded the meaning of "trade name," all in the name of betting
restrictions.
178. Joan Zielinski, US. Harness Industry Analysis and Recommendations, HOOFBEATS,
Oct. 1991, at 25.
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tion of bettors.179 After all, compared to a casino, going to the races is
like watching the same television rerun nine times in a row.
Legal gambling is also changing its character, from a locally owned
and operated business to a more professional, corporate enterprise." ° So
far, national and multinational corporations have been careful to reassure
the local population that jobs and profits will not be siphoned off.
A whiff of backlash is already in the air. Bills are occasionally proposed in state legislatures to outlaw existing gambling. The Kansas State
Lottery, which has a sunset provision requiring the legislature to affirma-1
18
tively renew it every few years, survived in one house by a single vote.
An initiative to repeal the South Dakota State Lottery obtained enough
signatures to be placed on the November 1992 ballot. The defeat of this
initiative illustrates what is happening in this country. A recent Gallup
Poll found an overwhelming majority of Americans oppose using video
poker as a revenue raiser: only thirty-eight percent approve of the machines.'8 2 Yet the November 1992 initiative to remove Video Lottery
Terminals, the first statewide vote ever taken to remove the devices, was
83
defeated almost two to one: sixty-three percent to thirty-seven percent.1
The reason for this seeming reversal of opinion is clear: the voters were
never asked whether they wanted video poker machines put in, only
whether they wanted Video Lottery Terminals taken out, and thus to
have their taxes raised.' 84 The devices were legalized in 1989 by the state
179. The author thanks Howard Schwartz of the Gamblers Book Club in Las Vegas for his
comments noting that he had warned the tracks about this problem over four years ago.
180. Sometimes local ownership is locked into the enabling statutes. A federal court in
South Dakota struck down that state's requirement that a Deadwood casino licensee had to be
a citizen of the state, or a corporation majority-owned by citizens of South Dakota. Gulch
Gaming, Inc. v. South Dakota, 781 F. Supp 621 (D.S.D. 1991). Other statutes limit vertical
integration. The Attorney General of Nebraska ruled that a statute which prohibits manufacturers of machines from "participating in the conduct of any lottery," does not prevent a
manufacturer from contracting for a percentage of the take. Op. Neb. Att'y Gen. 91067
(1991). In both of these examples, the decision makers may have been right about the law, but
obviously knew little about legal gambling. The judge in the South Dakota case, for example,
did a reasonable job of analyzing the federal constitutional issues, such as infringement on
interstate commerce and equal protection. However, he did not understand what regulators
have discovered over the years: gambling is an extremely difficult business to protect. The
state must either spend enormous amounts of money for background checks o1 limit ownership to people who have lived in the state all their lives. Either course necessitates constant
supervision, as well.
181. 1992 Kan. Laws ch. 299, S.B. 472 (approved May 22, 1992); 1992 Kan. Laws ch. 300,
S.B. 473 (approved May 22, 1992) (abolishes state lottery on July 1, 1996).
182. Lydia Saad, Americans Losing Appetite for Gambling, GALLUP POLL NEWS SERVICE,
Dec. 5, 1992, at 1.
183. Final results: No-205,640 (63%), Yes-121,848 (37%). Official Election Results for
South Dakota, (605) 773-3537.
184. Also on the Nov. 1992 ballot was the question of instituting a state income tax; it was
soundly defeated. Id.
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legislature. I 5 Since then, the State Lottery's revenue has grown from $7
million to $50 million, $45 million of which comes from VLTs.18 6 Most

people who play the machines like them; the rest of the voters, who do
not play, like the machines even more: "Someone else is paying my
taxes."

87

The mass media have contributed to the mixed feelings. Except for
stories about lottery winners and newspaper travel sections, it is virtually
impossible to find a casino or lottery story in the popular press, print,
television, or radio that is favorable to the industry.
The mid-1990s will see more open clashes between these great tidal
movements in public policy: the large number of persons who feel uncomfortable with legal gambling in their backyard and would just as soon
see it outlawed, and the equally large number of persons who see legal
gambling as a relatively harmless means to create economic growth.
Now that government is actively promoting legal gambling, the battle
can no longer be avoided.
185. S.D. CODIFIED LAWS ANN. §§ 42-7A-1 to 42-7A-50, 10-58-11 (1991).
186. Telephone conversation with Lee M. McCahren, Legal Counsel, South Dakota Lottery (Dec. 11, 1992).
187. This political message was reinforced by a lopsided campaign: the proponents of the
devices spent $1 million to protect their interest, while the opposition spent only about
$85,000. This occurred in a state with a population of 700,000, where the combined spending
for a U.S. Senate race totals only about $I million. Letter to author from John E. Jacobson,
Executive Director, Nat'l Ass'n of Fundraising Ticket Mfrs. (Dec. 22, 1992).

